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July 30, 1949,

Hon. M. H, Crabb, X.D, Opinion No. V-867.

Seoretary

Texas State Board of  Re: Questions relating to H.B.
Medical Examiners 103 and H.B, 915, Acts of
Fort Worth 2, Texas 51st Leg., 1949, commomly

referred ’Eo as "bBasic
, Science lLavw.*
Dear Dr. Crabbd:

Your request for an opinion relating to House
Bille 103 and 915, Acts of the 51st Legislature, more
:ogonly referred to as the Basic Science Isaw, is as
ollowst : :

% . « + In carrying out the customsry snd
statutory provisions of the Xedical Practice
Aot of Texas, the Texas State Board of Mediecal
Examiners obtained by letter the graduation-
dates of the three medical schools of Texas,
and at its meeting on November 28, 1948, the
Board set June 16, 17, 18, 1949, as the next
examination session for license to practice
medicine in Texas., %hese dates and the place
of the examination were forwarded to all med-

- ical and osteopathic journals for publiation,
and 8ll schools., The medical schools of Texas
had their graduation on June 6th, 10th and
13th, 1949, and by July 1lst each graduate had
to be in internship, which duty will take them
into most all states of the United States as
well a8 the Canal Zone. Thus the necessity of
holding the examipation on the specified datex.

, "During the present session of the Legis-
lature, House Bill No.l03 was enacted and pro-
vided, among other things, for the non-repesl
of existing medical licemsure laws., It was
the general impression that the law was to ge
into effect ninety (90) days after adjournment
of the Legislaturs, vhich 18 now in session.
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Proceeding under the impression that H. B. No.
103 was not in effect, and since o Basic Sel-
ence Board had been appointed or organized,
the Texas State Board of Medical Exominers

" went into executive and examination session at
Gregory Gymnasium, The University of Texas in
Austin, at 8:00 A.l&. June 16th, 1949,
the course of the afternoon of June 1l/th, it
was called to the attention of the Boa: 4 that

. there was & possibility H. B, No. 103 wus in

. effect at that time; however, the Board con- o
tinued to hold its examination session for the .
examinees, It had already approved approxi-
mately 200 applications for license to prac-
tice medlcine by reciprocal endoraement with
‘other states, . . .

You have submitted several questions which, ,
for the sake of clarity vill be stated and .ansvered Bep- ‘
arately.

. Question No. 1. "Was House Bill No. 103
in effect on June 16, 17, and 18 19492
80, when did 1t go into effect?"

Section 39 of Art:lole III of the Constitution
of Texas provides:

"Wo law pa_aae'd by the Legislature, ex-
cept the general appr.priation act, shall take
offect or go into force until ninety days af-

. ter the adjournmment of the session at which it
was enacted, unless in case of an emergency,
vhich emergency must be expressed in & pream-
ble or.in the body of the act, the Legislature
shall, by a vote of two thirds of all the mem-
bers elected to each House, otherwise direct;
sald vote to be taken by ygas and nays, and
entered upon the journala. '

In the caae of Ex Parte May, 118 Tex. 01'. 165,

0 S, Ww.24 811 (1931), the Cour Timinal Appeals held
that a substitute b111 different from the originel dill
and not passed by a record vote sh concurrence of

cy measure and that the power to make an emergency

two~-thirds of the Legislature was ineffective as an emer-
Eisure must be exercised vhen the Legislature hecomes
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awvare of the terms contained in the bill as finally
agreed upon and passed. This case w's followed by the
Supreme Court of Texas in the case of Caples v, Cole,
129 Tex. 370, 102 S.W.24 173 (1937), mere u-
preme Cowrt said:

“In the May Case the Court of Criminal
Appeals held, 1n substance, that a snbstitute
bill, different from the original bi.1, and
not passed by a record vote showing c.ncur-
rence of two-thirds of the legislature, was
ineffective as an emergency measure; and that
the power to make an emergency measure must be
exercised when the Legislature becomes aware
of the terms contained in the bill as finally
agreed uron and passed. The Court of Civil
Appeals followed the rule announced hy the
Court of Criminal Appesls in the May Case, and
held that the vote upon the amendments, and
not the vote uwpon the original bill, would
control . . .

"It is clear that the object of the pro-
vision of the Constitution above quoted is
that 1f a billl is to take effect immediately
on i1ts passage, 1t must contaln an emergency
clause and such bill must be passed by a vote
of two-thirds of all the members elected to
each house, and such vote to be taken by yeas
and nays and entere¢ upon the journals, We
think the rule prescribed by the Constitution

. also applies to amendments and reports of
conference committees . . ."

House Blll 103, Acts of the 51st Legislature,
passed the House originally on March 1%, 1949, by 93
Yeas and 43 nays, two present not voting. It was amend-
ed by the Senate and passed April 2lst, 1949 with 23
yeas and 3 nays., Upon return to the House, the House
conourred in the Senate amendments on April 25, 1949, by
113 yeas and 8 nays, three present not voting. House
Bill 103 was signed by the Governor on April 28, 1949,
and therefore became effective on the same Adate.

On May 5, 1949, House Bill 915 which amended
cortain sections of House Bill 103 passed the House by
& viva voce vote, It was passed by the Senate on May 12,
1949, by 31 yeas and O nays. House Bill 915 was approved
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by the Governor on May 27, 1949, and it therefore becomes
effective 90 days from the date of a 'journment of the
Legislature, or more specifically, October 5, 1949. On
June 5, 1949, the House passed House Ccncurrent Resolu-
tion Ro. 175 which directed that House Bill No. 915 go
into effect immediately upon the adoption of the resolu-~
tion by a two-thirds vote of the House of Representa-
tives and the Senate and upon the approve™ of the Gover-
nor of the State of Texas., It 18 to be ncted that House
Concurrent Resolution No. 175 does not cha. ge the ef-
fective date of House Bill 915 inasmuch as ¢ concurrent
resolution of the Legislature cannot have the effect of
amending a statute so &as to change its effective date.
Moshiem v. Rollins, 79 S.W.2d 672 (Tex. Civ. App. 1935);

Enges v. Cole, supra; State v, Delesdenier, 7 Tex. 76

The scope or function of a "resolution™ as
aistinguished from a "bill" is adequately stated by Chief
Justice Galnes in the case of San Antonio v, Micklejohnm, -
89 Tox., 79: 33 S.W., 735 (1895), a8 Iollows:

", + . A resolution proper is not a law.

State v. Delesdenier, 7 Tex., 76. A legilsla-
tive body may in that form express an opinion,
may govern 1ta own procedure within the limi-
tations imposed upon it by 1its constitution
or charter, and, in case it have ministerial
functions, may direct their performance; but
1t cannot adopt tha' mode of procedure in mak-
ing laws where the power which created 1t has
- commanded that it shall legislate in a diffex
ent form." -

In the case of Conley v, Texas Division of
United Dagigﬁers of the Confederacy, 16WF S.W. 24 (TexX.
V. ADD. s OPrPOr ref.), court stated:

"The chief distinction between a rezolu-
tion and a law is that a resolution is used
vhenever the legislature wishes to merely ex-
press an opinion which 18 to have only a tem-
porary effect, while a law 1is intended to
permanently direct and control matters apply-
ing to persons or things in general,"

This office has consistently held that a House
Concurrent Resolution cannot change the effective date



Hon. M. H. Crabdb, page 5 (V-867T)

of legislation inasmuch as the requirements of the Con-
stitution are not met by this method of legislation. -
Attorney General's Opinion Yo, 0-95, dated January 13,
1939; Attorney General's Opinion No, 0-1717,dated De-
cember 23, 1939; Attorney General's Opinion Ne. 0-3697,
dated August 14, 1941, It is readily seen that House
Concurrent Resolution 175 did not have the effect of
plggégg House Bill 915 into immedlate effect as antici-
pated.

In answer to your question No. 1, .t 18 our
opinion that House Bill No. 103 18 now in effect, the
effective date being April 28, 1949, the date of the
signature by the Governor, and that House Bill 915 will
become effective on October 5, 1949,

Question No. 2. "If you have answered
Question No. 1 in the affimmative, vhat ef~
fect will this have on the exawmination held

Seotion 1.of House Bill 103, Acts of the 51st
Legislature, 1949, provides in part that no person shall
be permitted to take an examination for a license to
practice the healing art or any branch thereof, or be
granted any such licemse, unless he has presented %o the

ard or office empowvered to issue such & license as the
applicant seeks, & certificate of proficiency in the
basic sclences, Sectionm 6 of said Act provides that the
board shall conduct examir:itions at such times and plee-
o8 as 1t deems Dest provided that the first examinat’ m
8hall be held within six months of the effective dni. of
this Act and examination to be held during eucu perilod
of six months thereafter. By reason of the plaim provi-
gione of the law, whether directory or mandatory, the
board should in all cases require a certificate of pro-
ficlency in the basic sciences before examination under
the Medical Practice Act is given to any applicant. How-
ever, your request presents the additional gquestion of
whether examinations inadverteantly begun but not graded
(and no licenses issued thereon) would be a nullity if
the Board should now require basic sclence certificates
before completing the examinations by grading them, The
real question is vhether licenses ilssued upon such exam-
inations would be void,

We believe that the answer to this question is
found in the general intemt of the Ac¢t that no person
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should practice the healing arts before satisfying the
basic science requirements, At the *“ime of the regular
graduation of this large class in Juno, 1949, and at the
time of the regularly scheduled medical examination,
there was no Basic Sclence Board in exictence. The mem-
bers of such Board were not in fact appointed until July
23, 1949, So it was impossible for the applicants to
proocure such certificates. TYour Board proceeded with

Q-'hh -ﬂn‘nation- b\at has t-'il‘:hhald +ha P ] -a-l-.- "Ghﬁecf

and the issuance of licenses until the Bas ¢ Science
Board was appointed. It is now in exiatence and can act
on applications for Basic Sclence Certificates. If you
nov require such certificate of each appllcant before
proceeding to grade his examination and before issuing
his license, it 18 our opinion that such action and 11-
cense would not under these particular cilrcumstances be
vold, and a person so licensed would not be subject to
any panalties under the Act.

Question No. 3. "If you have answered
Question o, 1 in the affirmative, and in the
absence of a Basic Sclence Board, can this
Board proceed with the grading of the papers
and issue licemse to the successful examin-
ees of the Jume 16, 17, 18, 19, 1949, exam-
:l.mt:l.on, vithout a basic science certir:l.cate?"

In answer to your question No. 3 it is our
opinion that the board should require & certificate of
proficiency in the basic 3ciences of applicants ta
the examination on Jume 16, 17, 18, snd 19, 1949, bel. e
gra the examination papers and issuing licemses
thereon. Therefore, your question is answered in the
negative., '

Our answers to questions Nos. 2 and 3 also an-
sver your guestion No. 4.

. Question ¥o. 5. "If you have answered
Question No. 1 in the affirmative, what ef-
fect will this have on the applicants wvhose
applications for license by reciprocal emn-
dorsement were approved on June 17th? Id-
cense certificates were signed on June 17th
for approximately 200 applicants, and are now
ready to be sent out, should the Board send
out these license certiflicates withont hav-
ing obtained a basic sclence certificate,
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even though i:here ig no Beard of Basic Sci-
ence Examiners to issue a basic cclence cer-
tificate?" :

Since receiving your request for opimiom, you
have advised that this question should be limited to
those applicants who filed after the effective date of
the Act, since action had already been taken on those
which were filed before such date, On appl'ecations,
filed, and obviously to be acted uporn after the offect-
ive date, April 28, 1949, House Bill 103 clearly re-
qQquires certificates of proficiemcy in the basic scliences
before the issuance of licemses to practice. Since the
Basic Sclence law indicates that no license shal) bes is~
sued before obtaining a certificate of proficiency and
since no examination for admission by reciprocity is re-
quired, it 1s our opinion that the Board of Medical Ex-
apiners may hold in abeyance the applications of those
to be admitted to practice the healing arts by reciproc-
ity until such time as the applicants may obtain from
the Basic Scilences Board the certificates of proficiency
requiired by lawv. Upon receipt of such certificates of
proficlency in the basic sclences by the Board of Medi-
cal Examiners such Board would be authorized to issue
all licenses which were signed on Jume 1T7th by virtue
of reciprocal agrecements.

o You have indicated that an amswer to question
No. 6. 18 no longer necessary. , -

Question No. 7. "We understand there was
. an amendment to the H, B, No. 103 exempting
veterans, Will veterans be required to obtain
a certificate of proficlency in the basic scl-
ences before they are eligible for licensure
by examination or reciprocal endorsememt? If
they are exempt from the requirements of the -
basic science certificate, wvhat form of evi-
dence should this Board require of veterans,
1f it be reguired to obtain evidence in order
to knov that the applicant 1s entitled to the
exenption under the clause exempting veterans?” .

Section 23a of House Bill 915, Acta of the
51st Legislature, 1949, provides that the Basic Sclence
Act shall not apply to graduates of the schools of heal~
ing arts wvho have been enrclled in thelr respective
schools for at least one year prior to the time this Act
becomes law and who have sttended said schools under the




Hon, M. H, Crabb; pege 8 (V-86T7)

G. I. Bill of Rights and were bona fide residents of the
State of Texas at the time they entered the military
service, with a further provision that Section 23a shall
not apply to any person who entered the military service
after January 1, 1946. As previously stated, House Bill
915 will not become effective until 90 days after the
date of adjournment of the Legislature, the effective
date being October 5, 1949, Therefore, veterans must
obtdin certificates of proficiency in the basic scileénces
before they are eligible for licensure by ixamination or
reciprocal endorsement at the present time. However,
after October 5 any veteran coming within the provisions
of Section 2%a of House Bill 915 will be exempt from
such requirement, : :

. SUMMARY

: " House Bill 103, Acts of the 51st Leﬁisla--
ture, 1949, goumonly referred to as the "Basic
Science Law,” having received the required )
two-thirds vote, became effective upon the sig-
nature of the Governmor on April 28, 19%9. House
Bill 915, Acts of the 51st Legilslature, 1949,

. vhich amended certain sections of House Bill
103, will be effective October 5, 1949, 90 days
after the edjournment of the Legislature, hav-
ing failed to receive the required constitu-
tional vote, Applicants for licensa to prac-
tice the healing art or any branch thereof must
obtalin certificates of proficlency in the basic
sclences from the Board of Examiners in the

. Basic Sciences after April 28, 1949, the ef-
fective date of s82ld Act. The certificate of
proficiency should be required before examina-
tion for a license to practice the healing
arts, but licenses issued upon examinations
‘begun before certificates are furnished, but
completed by grading after the filing of the
certificates, would not be void. -

Yours very truly,

APPROVED o * ATTORNEY GENERAL OF TEXAS
;;%lhlt i;ZZZ-&up
ATTORNEY ORNERAL By

| Burnell Waldrep
BW:bh : Assistant



